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The paper analyses basic issues regarding the textecd judgments of the
European Court of Human Rights. It sets out both ¢bnditions and the
procedure concerning the execution of judgmentsedsas the obligations
which form the subject-matter of the execution. the conclusion it
highlights that the enforcement of judgments is ohihe keys to improving
the European human rights system, and that effedtinctioning of the
human rights protection system depends to a gedahton execution of
the Court’s judgments.
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l. The obligation to execute judgments of the Europan Court of
Human Rights

The High Contracting Parties (hereinafter ‘theetgtto the Convention for
the Protection of Human Rights and Fundamental dénes (hereinafter
‘the Convention’) - have an obligation secureto everyone within their
jurisdiction the rights and freedoms defined in tiecl of the Convention
(Article 1). It follows that securing rights ande&doms is primarily the
responsibility of the Parties and the Court’'s rage subsidiary. This
undertaking entails certain obligations for respond states. The
responsibility of a state which failed to fulfilighobligation is threefold. The
state subsequently has the obligation:

1) to put an end to the violation, which concerns saska continuing
violation,

2) to make reparation, which entails the adoptionnafividual measures
(with first, the application of the principle oéstitutio in integrumand
second, in cases wherestitutio in integrunmproves to be impossible to
apply, the payment of compensation),

3) not to repeat the violation, which entails the aawp of general
measures (such as cases where the Court impugrgdlatiee
provisions or cases where similar violations canmetavoided in the
future without a legislative amendment).

Execution of the Court’'s judgments is an integraitf the Convention
system. The effectiveness of the process of exatiias an impact on the
Court’s authority. The Court's excessive caseload two main reasons.
First, a large number of manifestly ill-founded kpgtions which are
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declared inadmissible (more than 90% of all appbcs) and a large
number of repetitive cases. It goes without sayhma rapid and adequate
execution has an effect on both the influx of n@ses and on the number
of repetitive applications.

I. Supervision of the execution of judgments

The task of supervising the execution of judgmeftihe Court is entrusted
to the Committee of Ministers (the executive orgznthe Council of
Europe). The basic provision governing the exeougitocess is Article 46
par. 1 and 2 of the Convention which reads asvidlo

1. The High Contracting Parties undertake to abidettvy final judgment
of the Court in any

case to which they are parties.

2. The final judgment of the Court shall be trartseadi to the Committee of
Ministers, which shall supervise its execution.

The Committee of Ministers has on many occasioratedt that the

obligation to abide by the judgments of the Cosrtimconditional. A state
cannot rely on the specificities of its domestigalesystem to justify failure

to comply wit the obligation under the Conventidime content of states’
undertaking “to abide by the final judgment of theurt” is contained in the
Rules of Procedure of the Committee of MinisteRursuant to Rule 6 (2)
in the supervision of the execution of judgmentscpss the Committee of
Ministers examines:

a) whether any just satisfaction awarded by the Chas been paid,

including as the case may be, default interest; and

b) if required, and taking into account the discretiamf the High
Contracting Party concerned to choose the meansssacy to comply
with the judgment, whether:

I. individual measures have been taken to ensuwaettie violation has
ceased and that the injured party is put, as fapassible, in the same
situation as that party enjoyed prior to the viatex of the Convention;

ii. general measures have been adopted, prevemg violations
similar to that or those found or putting an encttimtinuing violations.

! Currently called “Rules of the Committee of Mirisg for the supervision of the execution
of judgments and of the terms of friendly settlete&n
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It follows that there are three types of obligatidhat can be implied from a
judgment of the Court incumbent on the state — gasitsfaction, individual
measures and general measures.

In the case oScozzari and Giunfahe Court, sitting in the Grand Chamber,
drew up the obligation of states to take generasuees (to prevent further

violations) and individual measures (to bestow réie®to the applicant) as

follows:

“... ajudgment in which the Court finds a breach asgs on the respondent
state a legal obligation not just to pay those eomed the sums awarded by
way of just satisfaction, but also to choose, sttbfe supervision by the
Committee of Ministers, the general and/or, if appiate, individual
measures to be adopted in their domestic legalrdodput an end to the
violation found by the Court and to redress sodarpossible the effects
(see, mutatis mutandis the Papamichalopoulos and Others v. Greece
(Article 50 judgment of 31 October 1995, Series A no. 33@R,58-59, §
34). Furthermore, subject to monitoring by the Cattew of Ministers, the
respondent state remains free to choose the mgamkibh it will discharge
its legal obligation under Article 46 of the Contien, provided that such
means are compatible with the conclusions setrotiita Court's judgment.”

It is a general practice that the states themsedlegify the measures to be
taken, whether individual or general, under the esupion of the
Committee of Ministers (with the opportunity to dinguidance in the
Committee of Ministers’ practice and relevant reaoendations, and in the
practice of other states). The guiding principle tlee principle of
subsidiarity. The states have freedom in the choicéhe individual and
general measures, however, this freedom is accaetpay the Committee
of Ministers monitoring powers. The Committee swpsas the choices
made and ensures that the measures taken are aprend that they meet
the requirements in the Court’'s judgment. The Cottemiof Ministers
exercises its supervisory control with the righistsue interim resolutions or
adopt decisions to express concern and to makeestiggs with respect to
the execution (in the form of press releases, @etds interim resolutions,
or declarations of the Chair).

The Court itself may in its judgments provide guida regarding execution
measures, or even directly order that a certainsareabe taken. Although
the Court developed this practice in some casesetnimg property, e.g.
Papamichalopoulos and othepgdgment of 31 October 1995, many years
ago, the cases in which the Court directly ordezedain measures to be
taken are a recent practice - the first cases appemly in 2004 and 2005.

2 Judgment of 13 July 2000, (§ 249).

% Assanidze v. Georgigudgment of 8 April 2004{lascu v. Moldova and the Russian
federation judgment of 13 May 2005.
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In these cases the Court ordered the release ditams who were being
arbitrarily detained. The Court provides recomméioda as to general
measures in the “pilot judgmeritsihere it examines the causes of systemic
problems that cause an influx of new applications.

Il.  Just satisfaction

The payment of just satisfaction (compensationh@ form of a sum of
money) may be awarded by the Court under Articfeafithe Convention.
It covers pecuniary and non-pecuniary damage arasts and expenses.
The obligation to pay just satisfaction is statedhie judgment. The detailed
conditions (e.g. currency, deadlines, default eg&s) regarding the payment
of just satisfaction are usually set out in thegimeénts of the Court. These
elements of the payment cannot be unilaterallyedteand are binding on
the state. It should be noted that as concernaltiefdgerest, this interest
serves only to maintain the value of the just &attson, it is not a penalty.
There is no obligation to pay default interest jed that the sum is put at
the applicant’s disposal within the time limit. 802000 the Court has
made increasingly frequent use of the euro asitigdesreference currency.

However, the negative consequences resulting frloenviolation of the

rights guaranteed by the Convention can not alwsysemedied by the
payment of just satisfaction. Therefore, dependinghe circumstances of
the case, the respondent state may also be reqtoradke individual

measures or general measures.

V. Individual measures

Individual measures concern the applicants anderetathe obligation to
rectify the consequences suffered by them duedovithlations established
by the Court in view of achievingestitutio in integrumas far as possible.
Individual measures come into play in cases whaeecbnsequences of the
violation would not be adequately remedied by awaygust satisfaction or
by a simple statement of a violation. The purpdsite@se means of redress
is to achieverestitutio in integrumas far as possible. The individual
measures always depend on the nature of the wolaind the situation of
the applicant. Depending on the circumstances efcse, the actions may
involve for example the reopening of unfair prodagd, the enforcement of
a domestic judgment not yet enforced, destructiotlocuments containing
information obtained in breach of the right to pgy Amann v.
Switzerlangl, or the introduction of a new legislation giviagcess to the
Court (The Holy Monasteries v. Gregce

* e.g.Hutten-Czapska v. Polaff@&C] judgment of 19 June 2006.

® If the Court finds that there has been a violatiohthe Convention or the protocols
thereto, and if the internal law of the High Cordtiag Party concerned allows only partial
reparation to be made, the Court shall, if necegsafford just satisfaction to the injured

party.
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Re-opening of proceedings in the national courts/ peove to be an
effective means in redressing the adverse consegséan cases of unfair
national proceedings or in rectifying a decisioraafational court which is
incompatible with the Convention. The CommitteeMihisters issued a
recommendatichin which it invited the states to ensure that ¢hare
adequate possibilities for achievirggtitutio in integrumat national level. It
invited the stateso ensure that there exist at national level adégqua
possibilities to achieve, as far as possible, tesd in integrum and
adequate possibilities of re-examination of theegascluding reopening of
proceedings, in instances where the Court has foandolation of the
Convention.

In the Czech Republic the Czech Constitutional €&at provides for
reopening of proceedings in criminal matters iresashere an international
court finds infringement of human rights or fundama freedoms by a
public authority (8 119(1)).

V. General measures

The purpose of general measures is either to presremlar violations to
occur in the future or to put an end to continuunglations. In some cases
the violation is the result of the lack of natiotegjislation, incompatibility
between national legislation and the Conventionther way in which the
national courts interpret the legislation and tlw¢ention. In such cases it
IS necessary to amend the existing legislatiompdhice new legislation or
to change judicial practice.

Therefore, general measures may include the oldigato review

legislation and/or judicial practice, improve admsirative procedures, or
even to make constitutional changes in order tegresimilar violations.

Within the system of general measures, the impoetah effective remedies
is more and more frequently raised. The Commitfeliaisters regards at
the efficiency of domestic remedies, where eitler Court’s judgment or
the Committee of Ministers’ examination reveals aripnt systemic or
structural problems.

For example, in thélutten-Czapsk&ase, which involved a violation of the
applicant’s right of property due to limitations arse of property by
landlords, and in particular the rent control scherthe Committee of
Ministers stated that further information was ae@ibn the development of
domestic courts’ case-law concerning the definitbbfidecent profit” ... as
well as other measures to prevent new, similaratiehs “. It also required
the Polish government to clarify “the scope of tlmtion of “basic rent” and
its introduction into the legislative framework”h& Committee of Ministers

® Recommendation Rec (2000) 2 on the re-examinaiforeopening of certain cases at
domestic level following judgments of the Europe@ourt of Human Rights and
Explanatory memorandum.

" Recommendation (2004) 6 on the improvement of dtimeemedies.
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further pointed out that “the violation found wdeetresult of a structural
problem linked to a malfunctioning of national l&gtion and that the
respondent state must secure in its domestic legddr a mechanism
maintaining a fair balance between the interestaraflords and the general
interest of the community in accordance with thegples of the protection
of property rights under the ECHR".

VI.  The procedure of the execution supervision

The procedure of the execution supervision of tam@ittee of Ministers is
enshrined primarily in the Rules adopted by the @dittee of Ministers for
the application of Article 46 par. 2 of the Convent(adopted on 10 May
2006).

Final judgments of the Court, in which the Courtd§ a violation of the

Convention or in which a friendly settlement is gqgied, are submitted to
the Committee of Ministers for examination (at hunragghts meetings).

Once the Court finds a violation of a right enskdrin the Convention and
awards the applicant just satisfaction under Agtidll of the Convention,
then the state, whose government is to pay theasuanded, must answer to
the Committee for its execution. Likewise, casegmlhviolation was found

but no compensation was awarded are also calledsdigervision as

measures to prevent further violations need toaert. According to the
Court’'s case-law, the execution of judgments shdaddconsidered as an
integral part of the trial for the purposes of Ak 6 of the Conventiof.

Provided that the judgment of the Court is predisis, self-executing in the
domestic legal system and directly applicable bmestic courts. However,
the Court lacks power to determine which measussedrto be taken in
ordeg to execute the judgment and leaves the chafitke means to the
state:

Once the Court’s final judgment has been transthitbethe Committee of
Ministers, it appears on its agenda. Cases areallyrplaced on the agenda
of the Committee of Ministers 3-6 months after jhdgment has become
final. The supervision of execution of judgment&es place at special
human rights meetings. The Committee invites thepordent state to
inform it of the measures taken (payment of jusiskection, individual or
general measures) so as to abide by the judgméet. Committee then
examines the information submitted by the responhdstate. The
deliberations of the Committee of Ministers arevaré (Article 21 of the
Statute of the Council of Europe). The cases asened primarily on the
basis of information submitted by the governmerdgard being had to the
communications made by the applicant regardingviddal measures, as
well as to non-governmental organizations and natichuman rights
institutions.

8 Hornsby v. Greegel9 March 1997, § 40.

® Scordino v. Italy{GC], 29 March 2006, § 233.
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The cases where the execution of judgments proceeusothly are
normally examined without debate. The criteria whare considered in
decisions on holding or not holding a debate arfelésvs:

a) the applicant’s situation because of the violati@arrants special
supervision,

b) the case marks a new departure in case-law,

C) the case discloses a potential systemic problemchwhs
anticipated to give rise to similar cases in there.

In the process of examination of cases the ComendféMinisters may take

various actions to facilitate execution of judgnsentit may adopt interim

resolutions or insist that the responded statefgpmtard certain reforms or

take other measures in conformity with the judgmdite Committee of

Ministers does not strike the judgment off theslist cases by virtue of a
final resolution until the respondent state haspaetb measures that would
be satisfactory. Until then the Committee of Miarst requires the state to
provide explanations or to take an action.

The Committee of Ministers requires a written préiodt just satisfaction
and any default interest have been paid to theiggnl It may also require
adoption of individual non-pecuniary measures ieoito achieveestitutio

in integrum or evidence that the government has adopted glemerasures
needed to prevent further violations. In cases whke situation has not
improved, it may ask the respondent state to takéhndr measures. This
practice also applies in cases where a friendjeseént has been reached.

When the Committee of Ministers finds that the estatis taken all the
measures necessary to fulfil the obligations setirothe judgment, it ends
the examination and adopts a final resolution. Teenmittee of Ministers
may require the respondent state to present aewniéport on the measures
adopted. If difficulties arise in executing the gmient, the Committee of
Ministers may exert its powers and by way of aaljak persuade the state
to take appropriate action in order to comply wviith judgment. Only as the
last resort, and rare in practice, the Committe®ifisters exerts political
and diplomatic pressure to compel the state toil ftiie requirements
stipulated in the judgment.

In cases where the state objects or delays takmgécessary measures, the
Committee of Ministers may either adopt interimotasons or threaten to
apply Article 8 of the Statute of the Council ofrBpe. The practice of
interim resolutions was first introduced in tBen Yaacoul! case. There
are various forms of interim resolutions:

1°Ben Yaacoub v. Belgiyjudgment of 27 November 1987, Series A no. 127-A.
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a) invitation of the state to comply with the judgmemid stating that
no measures have been adopted

b) encouragement of the state to adopt measures irfuthee and
commenting on the state of progress (the most camtype of
resolution),

C) threatening the state with more serious measuregpdonal type of
resolution)*?

At the extreme, a state can be excluded from then€ibof Europe where it
refuses to execute a judgment. Under Article &hef$tatute of the Council
of Europe “any member of the Council of Europe Whitas seriously
violated Article 3 may be suspended from its rigbtsepresentation and
requested by the Committee of Ministers to withdnamder Article 7. If
such member does not comply with this requestCihiamittee my decide
that it has ceased to be a member of the Coundioas such date as the
Committee may determine.” If a state continues ad fo execute a
judgment, it could be interpreted as a seriousati@h of the principles of
the rule of law and of human rights and fundamefresddoms within the
meaning of Article 3 of the Statute of the CourtdilEurope. The first case
in which the Committee of Ministers threatened x¢lasion wasloizidou
v. Turkey In reality, however, this measure has never hbsed.

The willingness of the states to execute the juddmef the Court depends
rather on their political aims and interests thartlee prospects of possible
sanctions. In reality, it is rather late executjotiee delays of which have
been constantly increasing, than non-complianch jiigments that raises
difficulties. It is not common that the states wbslystematically refuse to
execute judgments. While the habitual reasons fam-compliance are
intricate national legislative procedures and nm@f®r political reasons are
not common (one of the exceptions is the pendinge caf Cyprus v.
Turkey?®). The Parliamentary Assembly of the Council of &hg summed
up the problems of execution of judgments as falotWhe problems of
implementation are at least seven-fold: politieglsons; reasons to do with
the reforms required; practical reasons relatingngadional legislative
procedures; budgetary reasons; reasons to do withlicp opinion;

! In the case oMatthews v the United Kingdothe Committee of Ministers in its interim
resolution ResDH (2001) 79 stated that “... no adefjuzeasures have yet been presented
with a view to preventing new similar violationsthme future; urges the United Kingdom to
take the necessary measures to secure the rights ...”

2 |1t was adopted, for instance, in the caselLoizidou v. Turkey The Committee of
Ministers stated that “... declares the Committeessolve to ensure, with all means
available to the Organisation, Turkey's complianaéth its obligations under this
judgment; calls upon the authorities of the mendtates to take such action as they deem
appropriate to this end.”

13 Cyprus v. Turkeyjudgment of 10 May 2001.
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judgments drafted in a casuistical or unclear mgnreasons relating to
interference with obligation deriving from othestitutions.™

There have also been numerous delays in paymeiistadatisfaction. The

delays in executing judgments correspond to an ieeeeasing workload of

the Committee of Ministers, which has almost quptid from 2000 up to

today. The major challenge is a prompt implemeoiatif general measures
so that repetitive cases are avoided.

VIl. Protocols No. 14 and 14bis

The enormous growth of litigation before the Cofoh 1 January 2009
there were about 97 000 pending cases comparesl @® as of 1 January
2004) over the past ten years has posed a thréla¢ teffective functioning
of the Court. The prospect of a continuing increasthe workload of the
Court and consequently the Committee of Ministexgpervision of the
execution of judgments necessitated adoption ofaicermeasures to
preserve the system in the future. At the same,titneas vital that the
principal and unique features of the Conventiontesys— the judicial
character of supervision and the right of individamplicatiort® - would not
be affected by the reform measures.

The necessary reform process, which begun in 20€dylted in the
adoption of a new protocol to the Convention, ReotdNo. 14, opened for
signature in May 2004. The purpose of the Protect guarantee the long-
term efficiency of the Court and to reduce the €eugxcessive caseload
giving the Court the procedural means and flexipiand allowing it to
concentrate on the most important cases. Protocol1¥ does not make
radical changes to the control system establishethé Convention. The
changes relate more to the functioning than tosthecture of the system.
The Protocol No. 14, which will enter into forcecanall State Parties to the
Convention have ratified it, has not yet come ifdce due to resistance
from the part of the Russian Federation. In thentieee, in order to provide
a temporary solution to the Court’s enormous cagkl®rotocol 14bis was
adopted and open for signature in May 2009. It dudgequire ratification
by all the State Parties to Convention. Intendedbéoonly a provisional
measure pending entry into force of Protocol Nq.thé scope of Protocol
14bis is limited to those procedural measures coediain Protocol No. 14
that would increase the Court’s case-processingaap in the most
immediate manner pending entry into force of Protddo. 14. It is the
introduction of the single-judge formation to death plainly inadmissible
applications and the extended competence of tlege] committees to
handle clearly well-founded and repetitive casa®s/ohg from structural or
systemic defects. Protocol 14bis thus does noi@ttpltouch on the system

1 Resolution 1226 (2000).

5 Any person claiming to be the victim of a breachhs rights and freedoms protected by
the Convention may refer the matter to the Court.
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of execution of judgments of the Court. Protocol Ndbis would cease to
exist once Protocol No. 14 to the Convention entecsforce.

The state of affairs, however, changed on 23 Sdmeri009 when the
Russian Federation’s State Duma adopted (with 3#8svin favor and 17
against) a statement to resume the question @iteaitbn of Protocol No. 14
to the Convention. Thus, the ratification of PratoNo. 14 by the Russian
Federation, which would enable the entry into fasE®rotocol No. 14, has
approached reality.

VIIl. Changes brought by Protocol No. 14 in respecbf the execution
of judgments

In May 2006 the Ministers’ Deputies adopted the nBwles of the
Committee of Ministers for the supervision of tlxecaition of judgments
and of the terms of friendly settlemerf®me major changes in the rules
were introduced in relation to the adoption of Becol No. 14. The changes
concern the following: the introduction of prioritgeatment of judgments
revealing an underlying systemic problem (Ruf8),4the Committee of
Ministers’ obligation to adopt an annual reportitsactivities which shall
be made public (Rule'§, the referral of a case to the Court for
interpretation of a judgments (Rule'§)) and the referral of a case to the
Court for infringement proceedings when a statases$ to abide by a final

8 1. The Committee of Ministers shall give priority sapervision of the execution of
judgments in which the Court has identified whatdnsiders a systemic problem in
accordance with Resolution Res (2004) 3 of the Ctrenof Ministers on judgments
revealing an underlying systemic problem.

2. The priority given to cases under the first gaeph of this Rule shall not be to the
detriment of the priority to be given to other imjamt cases, notably cases where the
violation established has caused grave consequdncdise injured party.

" The Committee of Ministers shall adopt an annugbreon its activities under Article
46, paragraphs 2 to 5, and Article 39, paragraptofithe Convention, which shall be made
public and transmitted to the Court and to the 8ty General, the Parliamentary
Assembly and the Commissioner for human Rightseo€buncil of Europe.

'81. When in accordance with Article 46, paragrapiloBthe Convention, the Committee of
Ministers considers that the supervision of thecaken of a final judgment is hindered by
a problem of interpretation of the judgment, it mafer the matter to the Court for a ruling
on the question of interpretation. A referral démisshall require a majority vote of two
thirds of the representatives entitled to sit oa @ommittee.

2. A referral decision may be taken at any timeirdurthe Committee of Ministers’
supervision of the execution of the judgments.

3. A referral decision shall take the form of ateiim resolution. It shall be reasoned and
reflect the different views within the Committeeviirfiisters, in particular that of the High
Contracting party concerned.

4. If need be, the Committee of Ministers shalldpresented before the Court by its Chair,
unless the Committee decides upon another forraprésentation ...
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judgment (Rule 1*). Both the referral decision and the decision ltgsy
from the infringement proceedings shall take thenfof a reasoned interim
resolution.

It follows that by virtue of Protocol No. 14 the @mittee of Ministers has
two new remedies before the Court: a) referrahto@ourt in the event of a
problem of interpretation of a judgment, b) refetcathe Court for a state’s
failure to execute a judgment.

The lack of clarity of judgments often makes thekecution difficult.
Difficulties sometimes arise due to disagreementoathe interpretation of
judgments. Therefore, the new Article 46 pdf. & the Convention allows
the Committee of Ministers to refer a case to tlmr€by a two thirds
majority vote when it “considers that the supenmspf the execution of a
final judgment is hindered by a problem of intetption of the judgment”.
There is no time-limit as the need for interpretatof a judgment may arise
a long time after the date on which the judgment wlelivered. This
procedure shall apply to that sort of cases whée Court has not
subsequently clarified its case-law or where it hasindicated the general
measures to be taken. The Court gives an intetgmetaf a judgment and
does not rule on the measures already taken bstéte to comply with the
final judgment. The required qualified majority gotshows that the
Committee of Ministers should use this provisioihdem with regard to
eventual over-burdening of the Court.

1. When, in accordance with Article 46, paragraptofithe Convention, the Committee
of ministers considers that a High Contracting Bartfuses to abide by a final judgment in
a case to which it is party, it may, after serviogmal notice on that Party and by decision
adopted by a majority vote of two thirds of the resgntatives entitled to sit on the
Committee, refer to the Court the question whetthet Party has failed to fulfil its
obligation.

2. Infringement proceedings should be brought anlgxceptional circumstances. They
shall not be initiated unless formal notice of tBemmittee’s intention to bring such
proceedings has been given to the High ContradBagy concerned. Such formal notice
shall be given ultimately six months before thegind of proceedings, unless the
Committee decides otherwise, and shall take thenfof an interim resolution. This
resolution shall be adopted by a majority votewed-thirds of the representatives entitled
to sit on the Committee.

3. The referral decision of the matter to the Cosinall take the form of an interim
resolution. It shall be reasoned and conciselyeedflithe views of the High Contracting
Party concerned.

4. The Committee of Ministers shall be represebtfdre the Court by its Chair unless the
Committee decides upon another form of represemtati

2 |f the Committee of Ministers considers that thpesuision of the execution of a final
judgment is hindered by a problem of interpretatidrthe judgment, it may refer the matter
to the Court for a ruling on the question of intexfation. A referral decision shall require

a majority vote of two thirds of the representagieatitled to sit on the Committee.
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The most important provision, according to the awrplory report,
introduced by Protocol No. 14 is Article 46 paf* and 5% which provides
for infringement proceedings in the Court agaimst state which refuses to
comply with a final judgment. This supplies the QGoittee of Ministers
with an additional means of applying political gee. In fact, and as states
the explanatory report to Protocol No. 14, in theerg of persistent
resistance from a state, the Committee of Ministens dispose of either
interim measures or “heavy weapons” (ultimate mesusuch as Articles
3% and &* of the Statute of the Council of Europe (suspemsibvoting
rights in the Committee of Ministers, or even et from the Council of
Europe). Infringement proceedings may thus fill ¢l gap of missing
intermediate measures. In cases where a continuifringement is
established by the Committee of Ministers, a denisito instigate
infringement proceedings before the Court, sitimghe Grand Chamber,
shall be taken in the form of a reasoned interisolgion issued no sooner
than 6 months after a notice to comply is servedhenaffected state. The
Committee of Ministers’ decision requires a quatifimajority of two thirds
of the representatives entitled to sit on the Cottemi The party to the
proceedings is neither the applicants nor the mdgat state, but only the
Committee which is represented before the Couritbyhair. The Court
renders a decision in which it rules whether tla¢eshas taken the measures
required by the judgment that found the violati®he question of violation
decided already in the Court’s first judgment id neopened. The Court
finds either a state’s failure to comply with thelgment (payment of just
satisfaction, individual measures, general meajares sends the case back

2L |f the Committee of Ministers considers that a HEZmtracting Party refuses to abide by
a final judgment in a case to which it is a paitynay, after serving formal notice on that
Party and by decision adopted by a majority votetwad thirds of the representatives
entitled to sit on the Committee, refer to the @dhe question whether that Party has
failed to fulfil its obligation under paragraph 1.

22 |f the Court finds a violation of paragraph 1, hall refer the case to the Committee of
Ministers for consideration of the measures to ddeeh. If the Court finds no violation of
paragraph 1, it shall refer the case to the Commeitof Ministers, which shall close its
examination of the case.

23 Every member of the Council of Europe must acéepptinciples of the rule of law and of
the enjoyment by all

persons within its jurisdiction of human rights afthdamental freedoms, and collaborate
sincerely and effectively

in the realization of the aim of the Council asdfied in Chapter I.

% Any member of the Council of Europe which has seriously violated Article3 may be
suspended from its rights of representation and requested by the Committee of Ministers to
withdraw under Article 7. If such member does not comply with this request, the Committee
may decide that it has ceased to be a member of the Council as from such date as the
Committee may determine.
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to the Committee of Ministers, or no such failuréniethh obliges the
Committee of Ministers to close the case. The pgepaf the infringement
proceedings is to obtain a ruling from the Courtasvhether the state has
failed to fulfil its obligation under Article 46 pal of the Convention. The
political pressure exerted by those proceedinghenGrand Chamber and
by the judgment is considered to be sufficient éouse execution of the
Court’s initial judgment by the infringing statelthough the Committee of
Ministers should bring infringement proceedings yonh exceptional
circumstances, the new provisions of Article 4égranother possibility to
exert pressure on the infringing state to exedwgeQourt’s judgment by the
mere existence of the procedure and the threatiogut.

IX. Conclusion

Enforcement of judgments is regarded as one okdys to improving the
European human rights system. Effective functiormhghe human rights
protection system depends to a great extent onudmacof the Court’s
judgments. Speedy and adequate execution haset eff both the number
of applications submitted to the Court and on tlhenber of repetitive
applications.

The obligation to execute a judgment is bindinglanstates. As regards the
payment of just satisfaction, the Court usuallyslaypwn with considerable
detail the execution conditions in its judgmentsisl usually not so as
regards the other execution measures, whetheridhaiv or general. By
virtue of the principle of subsidiarity, the statesve freedom of choice as
regards the measures to be taken in order to rheet dbligations. This
freedom, however, is not limitless and falls unsienutiny of the Committee
of Ministers within the framework of its supervisiof execution.

In the supervision of execution the Council of Epgohas adopted an
approach of persuasion and co-ordination of theonalt and the Council of
Europe competent bodies. In cases of unwillingmégbe states to comply
with their obligation to abide by the judgmentstioé Court, the Committee
of Ministers may exert political and diplomatic psere. The ultimate
measures that may be applied are suspension ofgveights in the

Committee of Ministers, or expulsion from the Caoiio€ Europe. With the

entry into force of Protocol No. 14 to the Conventithe Committee of
Ministers would dispose of another means of applyolitical pressure -
the right to instigate infringement proceedingsobefthe Court against a
state which refuses to comply with a final judgmeithe Court.
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